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Gerald Gunther : Learned Hand The Man and the Judge before purchasing it in order to gage whether or not it
would be worth my time, and all praised Learned Hand The Man and the Judge:

2 of 2 people found the following review helpful. The Tenth JusticeBy T. GraczewskiAuthor Gerald Gunther was one
of the country's most prominent twentieth century legal scholars. He authored the authoritative constitutional law
textbook and was widely regarded as most deserving of a Supreme Court justiceship, if the criteriawere purely based
on merit and intellectual gravitas. Gunther clerked for Learned Hand on the Second Court of Appeals from 1953 to
1954 and played a supporting role in the McCarthy era Remington case. He went on to clerk for Chief Justice Warren
the following year when Brown vs. Board of Education was decided. Thus, it is difficult to imagine amore qualified
scholar to write the definitive biography on one of the twentieth century's most influential justices, a man considered
by many to be in an elite fraternity with such legal giants as Marshall, Holmes and Cardozo, despite the fact he never
sat on the nation's highest bench.Gunther delivers alayered and textured narrative of Hand's life. Perhaps the most
important theme is Hand's lifelong aversion to judicial activism. | learned alot in reading this book, especially about
how the due process clauses (5th and 14th amendments) have been used by both conservatives and liberals to override
legidlative reforms. At first, it was conservatives that leaned on the ambiguous language of the due process clausesto
overturn legislation that sought to provide labor protection against overwork and unsafe conditions. Hand was firmly
against judicial activism beginning in the so-called Lochner era (after the Lochner case in 1905 striking down a New
York law calling for a maximum 60-hour work week in bakeries) and retained that position in the New Deal era asthe
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conservative court sought to leverage due process arguments to negate FDR's sweeping economic reforms. "The risk,
in short, was that the Lochner philosophy allowed unelected, politically unaccountable judges to decide whether a
particular legislative purpose was or was not legitimate." For Hand, it was unconscionable that "five men [Supreme
Court mgjority], without any reasonable probability that they are qualified for the task, determine the course of social
policy for the states and the nation."Hand consistently resisted judicial activism via due process arguments even when
liberals took that approach to successfully overturn segregation in the South, most notably with Brown vs. Board of
Education. Gunther writes that "[Hand] insisted that courts were not justified in upsetting honestly reached legislative
accommodations of clashing interests and values; and in the course of so doing, he even questioned Brown vs. Board
of Education...that Brown constituted second-guessing of legislative choices," although the author seeksto defend his
former boss and idol as being old, tired and badgered by Felix Frankfurter to accommodate his views. There were
some on the political left who felt that a double standard was acceptable (that is, generous use of the due process
clausesto topple social policy was appropriate, but judges must not use the same approach to stymy economic reform
legislation). Hand vigorously disagreed. "Enforcing personal rights more vigorously than property rightsis an
“opportunistic reversion™ he argued. As much as he might personally support liberal initiatives like the New Deal and
Civil Rights, "For Hand, the notion of seeking the courts' aid under the due-process clauses in order to protect liberal
values was ultimately negated by his belief in the democratic process - the right of the people and their representatives
to decide controversial issues themselves, rather than being ruled by the policy choices of an unelected, unresponsive,
undemocratic judiciary."Hand was al so a staunch defender of freedom of expression beginning with his controversial
Masses decision in 1919 and proceeding with great consistency to the McCarthy erain the twilight of his career. In the
Masses case Hand articulated an "incitement test” (i.e. aclear incitement to break the law as the litmus test for
prohibited speech) rather than the more loosely defined "clear and present danger” as articulated by his hero, Oliver
Wendell Holmes, Jr. in Schenck v. United Statesin 1919. According to Hand, "if the words constituted solely a
counsel to violate the law, solely an instruction that it was the listener's duty or interest to violate the law, they could
be forbidden; in a democratic society, all other utterances had to be protected." Decades later Hand's more narrow
interpretation became the law of the land, even though Hand always claimed that "[it is not] desirable for alower court
[he was then on the Second District Court of New Y ork] to embrace the exhilarating opportunity of anticipating a
doctrine which may be in the womb of time, but whose birth is distant."One of the thingsthat | really loved about this
book is that Gunther never neglects the human side of his subject. Many biographies tend to skip over the personal life
of their subjects, instead focusing on the careers that made them memorable. Few biographies I've ever read place so
much focus on the man as "Learned Hand." As described by the author, Hand was alegal giant with an
uncharacteristically giant case of self-doubt. His diffidence not only set him apart from his Olympian legal colleagues
like Felix Frankfurther, but it also informed hisjudicia outlook vis-a-vis the due process clauses because he never felt
so certain and right about his opinions. Hand's "innate moderation, his capacity to perceive shades of gray, and his
hostility to emotional demagoguery..." al promoted his disdain for judicial activism.The human being that emerges
from these pages is that of atortured, nebbish man, filled with self-doubt and indecision, living in the shadow of his
long dead father, and in all likelihood cuckold by hisintelligent, vivacious Bryn Mar graduate wife. A man from an
obscure Albany family with along tradition at the bar, yet more-or-less afailure in his chosen profession ("I was never
any good as alawyer...l didn't have any success, any at all," Hand once remarked). Gunther describes a man of
undeniable brilliance, yet who was almost unnaturally "risk adverse, anxiety-ridden...driven and insecure”..."with an
almost masochistic penchant for self-doubt and self-criticism.” It's not at al the image of atwentieth century American
legal giant as written by one of his doting former law clerks. Indeed, Hand openly self-identified with the
contemporary cartoon character Caspar Milguetoast, whose surname now has the dictionary definition of "a person
who istimid or submissive."So how isit that the "the greatest living jurist of histime," according to his New Y ork
Times obituary, never made it to the high court? It was a mix of unlucky politics and bad luck, according to Gunther.
Failure to play party loyalist cost him professionally repeatedly. His association with Teddy Roosevelt and the short-
lived progressive Bull Moose party likely cost him the Supreme Court appointment when a seat came available in
1920 as GOP leaders, especially former president and sitting Supreme Court Chief Justice William Taft, viewed him
as disloyal and hostile to the 14th Amendment, then sacred to business conservative Republicans. After his
engagement with the Progressive movement, Hand ducked public association with controversial political issuesto
preserve the neutrality of hisjudgeship. In 1937 FDR sought to neuter the conservative court blocking his New Deal
legidlation by arguing for the mandatory retirement of older judges. That politically expedient argument likely cost
Hand hislast opportunity to be a Justice when avacancy arrived in 1942 as FDR would be exposed as undeniably
hypocritical on the subject if he appointed Hand.All told, thisis afantastic biography, the very best of its genre: deep,
probing, honest, unflinching, and beautifully written.

A Masterful, moving account of the life and work of one of the great judges of the twentieth century, whose work has
left a profound mark on our legal, intellectual, and social landscape. The greatest judge never to be appointed to the
Supreme Court, Learned Hand is widely considered the peer of Justices Holmes, Brandeis, and Cardozo. In his more



than fifty years on the bench, he left an unequaled legacy of lastingly influential writings. This distinctive biography
goes well beyond Hand's official work, however, to depict both a complex human being and the timesin which he
lived. Thefirst to draw on the enormous collection of the judge's private papers, the eminent constitutional scholar
Gerald Gunther vividly portrays a public man consumed by private doubts. Gunther's lively account moves from
Hand's childhood in a formidable (and anxiety-producing) family of lawyersto hisyears at Harvard as a studious
outsider, hisfrustrating experience in private law practice, his felt inadequacies in marriage, and his work as a federal
judge. Throughout hislife, Hand believed himself unworthy of the accolades bestowed upon him; self-doubt
permeated all aspects of his life.Gunther subtly explores the ties between the modest, uncertain man -- aliberal skeptic
who was never "too sure [he was] right" -- and his public record, and suggests that Hand's personal traits shaped his
modest approach to judging: the questioning human being could not help acting that way as ajudge. Hand's most
enduring legacy is his advocacy of judicial restraint: repeatedly he sounded the dangers of excessive activismin
unelected judges. Y et he mustered the courage to support such basic values as freedom of expression -- from his
personally costly defense of dissenters amid the hysteria of World War | to his strong affirmation of free speech in his
rulings on obscenity and his outspoken attacks on McCarthyism in the 1950s.This biography also offers the
perspective of one of this era's most sensitive public figures on the rich political and socia history of the first six
decades of the twentieth century. By examining Hand's voluminous correspondence with such acquaintances as Walter
Lippmann, Felix Frankfurter, and Herbert Croly (with whom he was a founding contributor to The New Republic),
Gunther illuminates Hand's intense involvement with the public issues of histimes, such as his enthusiastic support of
Theodore Roosevelt's Progressive party. Gunther gives us agraphic portrait of a complex and uncommon man whose
thoughts and words inspired generations of Americans and continue to do so today.

"Learned Hand was a great judge and a fascinating man, and Gerald Gunther has done him full justice in thisrich,
informed, and absorbing book."-- Arthur Schlesinger, Jr." A fascinating account of agreat life...[1t] will surely be
recognized as one of the country's outstanding legal biographies."-- Erwin N. Griswold, Former Solicitor General of
the United StatesFormer Dean, Harvard Law School" This judicious and finely nuanced biography illuminates not only
the life and mind of agreat jurist, but also the great issues of American society with which he grappled.”-- Ronald
Steel" A compelling portrait of agreat judge...a moving glimpse into the heart, mind, and spirit of an extraordinary
accomplished, yet always agonized, human being...[ Gunther] celebrates the ennobling, inspiring vision of human
liberty that shines throughout Hand's life and work."-- Nadine Strossen, President, American Civil Liberties
UnionProfessor of Law, New York Law School"A vivid portrait that should appeal not only to lawyers but also to all
who read biographies of great Americans.”-- Harry H. Wellington, Dean, New Y ork Law School Former Dean, Yale
Law School"The colorful and provocative record of the brilliantly creative thinking of the greatest judge and legal
philosopher of recent times, told by Gunther in lucid prose that doesn't take alawyer to understand.”-- Louis
AuchinclossFrom the Inside FlapA Masterful, moving account of the life and work of one of the great judges of the
twentieth century, whose work has left a profound mark on our legal, intellectual, and social landscape. The greatest
judge never to be appointed to the Supreme Court, Learned Hand is widely considered the peer of Justices Holmes,
Brandeis, and Cardozo. In his more than fifty years on the bench, he left an unequaled legacy of lastingly influential
writings. This distinctive biography goes well beyond Hand's official work, however, to depict both a complex human
being and the timesin which he lived. The first to draw on the enormous collection of the judge's private papers, the
eminent constitutional scholar Gerald Gunther vividly portrays a public man consumed by private doubts. Gunther's
lively account moves from Hand's childhood in a formidable (and anxiety-producing) family of lawyersto his years at
Harvard as a studious outsider, his frustrating experience in private law practice, hisfelt inadequacies in marriage, and
hiswork as afedera judge. Throughout hislife, Hand believed himself unworthy of the accolades bestowed upon him;
self-doubt permeated all aspects of hislife.Gunther subtly explores the ties between the modest, uncertain man -- a
liberal skeptic who was never "too sure [he was] right" -- and his public record, and suggests that Hand's personal
traits shaped his modest approach to judging: the questioning human being could not help acting that way as ajudge.
Hand's most enduring legacy is his advocacy of judicial restraint: repeatedly he sounded the dangers of excessive
activism in unelected judges. Y et he mustered the courage to support such basic values as freedom of expression --
from his personally costly defense of dissenters amid the hysteria of World War | to his strong affirmation of free
speech in hisrulings on obscenity and his outspoken attacks on McCarthyism in the 1950s.This biography also offers
the perspective of one of this era's most sensitive public figures on the rich political and social history of the first six
decades of the twentieth century. By examining Hand's voluminous correspondence with such acquaintances as Walter
Lippmann, Felix Frankfurter, and Herbert Croly (with whom he was a founding contributor to The New Republic),
Gunther illuminates Hand's intense involvement with the public issues of histimes, such as his enthusiastic support of
Theodore Roosevelt's Progressive party. Gunther gives us agraphic portrait of acomplex and uncommon man whose
thoughts and words inspired generations of Americans and continue to do so today.About the AuthorGerald Gunther
served as law clerk to Judge Learned Hand and later to Chief Justice Earl Warren in the 1950s, and then entered
private legal practicein New Y ork. Since 1962 he has been Professor of Constitutional Law at Stanford University



Law School, where he is also William Nelson Cromwell Professor of Law.



